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I. Family and Medical Leave Act
A. Overview of the FMLA

The Federal Family and Medical Leave Act of 1993 (“FMLA”) and its Final Regulations provide:

· Twelve weeks of unpaid leave for employees in each twelve month period;
· Leave may be taken for the birth, adoption or placement of foster child, but must be completed within one year from the birth, adoption or placement of the child;
· When leave is taken after the birth or placement of a child for adoption or foster care, an employee may take leave intermittently or on reduced leave schedule only if the employer agrees.

· Leave may be taken to care for a spouse, son, daughter or parent with a serious health condition;
· Leave also may be taken if a serious health condition renders the employee unable to perform the functions of his/her position;
· Provides for continuation of health insurance benefits for the employee during the leave period;

· Restoration of the employee to the same or equivalent position upon timely return from the leave;

· Posting of notices informing employees of their FMLA rights as well as other notice requirements;

· Record-keeping requirements;

· Where State leave laws exist, employers must comply with whichever law (State or Federal) is more protective of employee rights; and

· Methods for enforcement and remedies for violations.

B. Scope and Coverage

a. Employer Eligibility Requirements
 
i.

Once an employer meets the threshold number of employees, coverage continues until the employer no longer has employed 50 employees for 20 work weeks in the current and preceding calendar year.

ii.

Example - An employer that meets the “covered” threshold as of October 25, 2007 and then drops below it in November, 2007, remains covered until January 1, 2009.

b.
Eligibility Requirements in General

To be eligible for FMLA leave, an employee must be employed by a covered employer:

i.
for at least twelve months (which need not be consecutive);

ii.
for at least 1,250 hours in the twelve months immediately preceding the commencement of leave; and 

iii.
at a work site having 50 or more employees within 75 miles of that work site (“small work site” exclusion).

II. NYC Public Hospitals Eliminate Baby Formula to Encourage Breastfeeding
On July 31, the New York City Health and Hospitals Corporation (HHC) announced that its 11 public hospitals will exclude free baby formula samples from gift bags to new mothers, will ban formula promotion materials from labor and delivery units and will encourage initiation of breastfeeding in the baby’s first hour as part of a campaign to increase exclusive breastfeeding and improve infant health.

HHC’s comprehensive breastfeeding program, funded in part by the New York City Department of Health and Mental Hygiene, features:

· New gift bags for new moms with a breast milk bottle cooler, disposable nursing pads, breastfeeding tips and an “I eat at mom’s” baby t-shirt; 

· Education sessions starting early in pregnancy about the benefits of breast milk; 

· Breastfeeding coaches who provide one-on-one lactation support to moms at the bedside to help initiate breastfeeding within one hour of delivery; 

· Promoting breastfeeding on demand by having moms and babies stay in the same room until discharge; 

· Making available hospital-grade electric breast pumps to moms whose newborn must remain in the hospital; 

· Distribution of free personal breast pumps to eligible moms who have no health insurance; 

· Ongoing peer counseling and support groups for breastfeeding moms after they leave the hospital.
The HHC states its breast feeding program is based on three principles

· Breastfeeding offers an unmatched beginning for children.  Providing infants with human milk gives them the most complete nutrition possible. Human milk provides the optimal mix of nutrients and antibodies necessary for each baby to thrive. 

· Mothers who choose to breastfeed are healthier.  Recent studies show that women who breastfeed enjoy decreased risks of breast and ovarian cancer, anemia, and osteoporosis. Breastfeeding helps the body recover from pregnancy and labor and burns about 500 calories a day. 

· Families who breastfeed save money.  In addition to the fact that breast milk is free, breastfeeding provides savings on health care costs and related time lost to care for sick children. 
Several states, including California, Massachusetts and Texas, have tried to pass bills banning gift bags for new mothers altogether, but these bills have not been passed.
III. New York’s Recently Enacted Nursing Mothers in the Workplace Law

On August 22, 2007, New York Governor Eliot Spitzer signed legislation requiring all employers in the state to provide break time for nursing female employees to express breast milk. Employers must provide the break time for up to 3 years after the birth of a child. The break time need not be paid under the new law, but to ensure wage and hour compliance, such time must be paid if the break is for less than 20 minutes. 

The new law also: (i) prohibits discrimination against employees who choose to avail themselves of their rights under the statute; and (ii) encourages employers to make "reasonable efforts" to provide a nearby private room for employees to express breast milk.  A copy of the new law is printed below:
Effective August 15, 2007, an employer shall provide reasonable unpaid break time or permit an employee to use paid break time or meal time each day to allow an employee to express breast milk for her nursing child for up to three years following childbirth. The employer shall make reasonable efforts to provide a room or other location, in close proximity to the work area, where an employee can express milk in privacy. No employer shall discriminate in any way against an employee who chooses to express breast milk in the workplace
Employers should ensure their employment practices and employee handbook policies comply with all applicable laws.
*


*


*
� This handout is not designed to provide legal advice concerning any specific situation.  For such situations, employers are urged to consult their labor and employment counsel.
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